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RECENT DECISIONS. 247 

Pledges — Conversion by Pledgee — Quantum of Recovery. — In an 
action for the conversion of collateral brought by the assignee of a 
pledgor against the president of the pledgee corporation, held, the 
quantum of recovery was the value of the collateral less the amount 
of the secured debt. Brightson v.. Claflin (1919) 225 N. T. 469. 

Inasmuch as the qualified interest of the pledgee in the collateral 
depends upon his right to possession, see Citizens' Nat'l Bank of Bal- 
timore v. Hooper (1877) 47 Md. 88, it would appear that he is en- 
tirely divested of that interest when he has so dealt with the col- 
lateral as to subject himself to an action by the pledgor based on the 
tatter's exclusive possessory right thereto. Johnson v. Stear (1863) 
15 0. B. N. S. 330. It may be noted, incidentally, that though in a 
few jurisdictions the right to possession is not revested in the pledgor 
until he has made a tender of the amount of the secured debt, see 
Cumnock v. Newburyport Savings Inst. (1866) 142 Mass. 342, 7 N. 
E. 869, this requirement of tender is merely a condition precedent to, 
but does not prevent, the destruction of the pledgee's interest. As- 
suming, then, that when conversion can be maintained by the pledgor 
the entire property in the pawn is in him, there is at least no obvious 
reason for restricting him to damages for less than the full value of 
the converted chattel, Cooke v. Haddon (1862) 3 F. & P. 229, as is 
proper in a case of trover by one co-owner against the other. Wing 
v. MUliken (1898) 91 Me. 387, 40 Atl. 138. Nevertheless the almost 
universal practice of which the principal case is merely an instance, 
is to reduce the recovery of the pledgor by the amount of the unpaid 
debt without setting forth any theoretical basis for so doing. See 
Farrar v. Paine (1899) 173 Mass. 58, 53 K E. 146. It is believed, 
however, that in strict theory no such basis exists, for on examination 
it will be found that the debt is not the appropriate subject-matter 
for either common law recoupment, Farrar v. Paine, supra, or for 
mitigation of damages, cf. Swank v. Elwart (1910) 55 Ore. 487, 105 
Pac. 901. And though by illogically holding that the subject of the 
conversion action is the breach of the contract of pledge, cf. Scheun- 
ert v. Eoehler (1868) 23 Wis. 523, the courts manage to allow the 
deduction of the debt under the counterclaim statutes, Empire Feed 
Co. v. Chatham Nat'l Bank (1898) 30 App. Div. 476, 52 N. T. Supp. 
387, this affords no explanation for the general run of cases in which 
the debt is deducted, though it is not expressly pleaded so as to fall 
within the statutes. Farrar v. Paine, supra; cf. Harder v. Hosp 
(1887) 69 Wis. 288, 34 N. W. 145. Accordingly it is thought that 
this practice is only another instance of the not infrequent judicial 
disregard of technical difficulties standing in the way of a desired 
result. The aim in eases like the present, which incidentally favors 
the lienor, Longstreet v. Phile (1876) 39 N. J. L. 63, the chattel 
mortgagee, Fischman v. Levin (1913) 87 Misc. 107, 144 IT. T. Supp. 
674, and the conditional vendor, Smith v. Goff & Darling (1909) 29 
E. I. 439, 72 Atl. 289, as well as the pledgee, is to adjust in a single 
transaction the respective rights of a debtor who has given security 
and a creditor who has converted it; and it is believed, results in a 
logically groundless but salutary exception to the rule of damages in 
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conversion. Of. Longstreet v. Pliile, supra. If, however, it is con- 
ceded that the courts are, in effect, forsaking the conventional con- 
ception that as between two rival claimants the property in a chattel 
must be exclusively in one, and are recognizing that "the property" 
is a divisible aggregate of rights, powers, privileges, etc., it is quite 
possible to hold that a pledgee, even after he has forfeited his right 
to the possession of the pledged property may deduct the debt. Under 
the latter view it can be maintained that the pledgee, though under a 
disability to transfer the pledgor's rights, etc., has the power and 
privilege of transferring his own equitable interest in the pawn, and 
hence is not held responsible for the amount of the debt, which is the 
value of that interest. Of. Sedgwick, Damages (9th ed.) § 1069. 

Pledges — Conversion by Pledgee — Sale of Stock and Dividends in 
Entire Transaction. — The plaintiff's assignor, indebted to a corpora- 
tion for stock issued by it, left the certificates with the corporation 
as collateral. Subsequently, on default of the plaintiff's assignor, 
both stock and dividends that had accrued thereon were sold for a 
lump sum under the sanction of the defendant, the president of the 
corporation. It appeared that, computing the dividends at their full 
value, the stock had been sold for less than it was worth. Held, the 
defendant was guilty of converting both stock and dividends. Bright- 
son v. Olafiin (1919) 225 N. T. 469. 

Since the pledgee of a chose in action is not privileged to sell it, 
Miller v. Eorton (Okla. 1918) 170 Pac. 509, because of the likelihood 
of under-realization, Wheeler v. Newbould (1857) 16 W. T. 392; Rich- 
ardson v. Asliby (1896) 132 Mo. 238, 33 S. W. 806, the sale of the 
dividends, which were in substance a debt owed by the corporation, 
was illegal. Put the sale of the stock, a privilege vested in the 
pledgee, Jones, Collateral Security (3rd ed.) § 727, presents a more 
difficult question. The mere fact that the stock might have been sold 
for less than it was worth cannot of itself constitute the basis for 
trover, since a pledgee of stock subjects himself to no liability for 
the bona fide sale thereof for less than its value. Jones, op. cit. § 735. 
Nor can the decision be unreservedly rested on the ground that the 
sale of the stocks with the dividends for a lump sum was unauthor- 
ized, because not every sale consummated in variance with some par- 
ticular of the authority granted is a conversion. Sarjeant v. Blunt 
(1819) 16 Johns. 74; Loveless v. Fowler Aim. (1887) 79 Ga. 134; 1 
Hechem, Agency (2nd ed.) § 1257. The pertinent query, then, is 
why this defendant, having the right to sell the stock, should be 
deemed to have converted it. The solution is to be found in a policy, 
arising out of practical necessity, to refuse to recognize as lawful that 
which standing alone would be so regarded, when it is inseparably 
interwoven with that which is unlawful. Thus when the chattels of 
two owners are fraudulently intermingled by one of them so as to 
form a heterogeneous and indivisible mass, the defrauding owner is 
deemed to have no rights in the mass, but he would not be divested 
of title were there any available method of apportioning the prop- 
erty. 13 Columbia Law Kev. 630; cf. Wetherlee v. Green (1871) 22 



